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u.S. Deportment 1120 Vormont Ave., N.W.
of Transportotion Washington, D.C 20580

Federal Rallroad
Administration

Louis P. Warchot W 23 205
Michzel J. Rush

Association of American Railroads

50 F Street, N.W.

Washington, D.C. 2001

Dear Messrs. Warchot and Rush:

The Federal Railroad Administration (FRA) has reviewc the petition for reconsideration filed by
you on behalt of the Association of American Railroads (AAR), in which the AAR raises a
number of concerns with FRA’s Final Rule on the Use of Locomative Homs at Highway-Rail
Grade Crossings (“Final Rule™), which was puhlished in the Federal Register on April 27, 2005.
In response to these concerns, subject to review within the Administration, FRA intends to
publish un amendment to the Final Rule which will cover most, but not all, of the cuncemns raised

in the AAR petition.
Locomoive Hprn Sounding Requirement

The AAR asserts that it will not be possible for railroads to ensure compliance with the 15-20
second audible wamning requirement set forth in 49 CFR 222.21(b). Unlike distance-based
audible waming requirements imposed by state law, the AAR claims Lhat an engineer cunnot
always judge with precisicn where he should start sounding the hom because there cannot be 2
single reference point for trains operating at diffcrent specds. ‘Thercfore, the AAR suggests that
FRA make the 15-20 second window a target, instead of an ahsolute requirement, for trains
operating below the maximum authotized speed. In the alternative, AAR noted that it would find

a 10-25 second window acceptable.

Upon rcconsideration of this issuc, FRA intends 10 provide greater flexibility to the locomotive
engineer. While 49 CFR 222.21{b) will continue to require locomotive hom sounding 15-20
seconds in advance of public grade crossings (with the exception of trains aperating at speeds in
excess of 60 mph), FRA intends to amend 49 CFR 22221(b) to allow the engineer to sound the
locomotive hom up to 25 seconds (on occasion) in advance of public grade crossings, if such
action 1y taken in good faith. This amendment should alleviute raitroad concerns based on a
perceived inability to comply with the 15-20 sccond locomotive horn sounding requirement,
while affirming the action taken by a locomotive engineer who en's on the side of safety in a
particular instance.

The AAR also asserts that the current effective date for the Jocomotive hom sounding

requirements sct forth in 48 CFR 222.21(b) will require a rapid transition fromn statc law to FRA
requirements, which would not be in the public interest. Accordingly, the AAR requests that
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FRA postpone the effective date of 49 CER 222.21(b) for one year.

FRA intends to delay the effective date of 49 CFR 222.21(b) by 120 days, in order to providc
raiiroads additional time within which to adjust whistle posts and/or issue appropriate
instructions Lo train crews. TRA will nat, however, take any cnforcement action against any
cngineer, or thal engineer's employar, prior 1o the effective datc of any notice FRA may issue
amending the rule in this regard, if the engineer has made a good faith ctfort to comply with 49
CFR 222.21(b), statc law rcquiring use of the hom, or an applicable operating rulc of the railroad

requiring use of the horn.

Preemptive Scope

The AAR notes that it previously submitted camments requesting preemption of state and local

_ laws that could be intcrpreted as prohibiting the sounding of homs for festing purposes. While
the AAR helieves that 49 CFR 229.129 preempts these state and local lows, AAR reiterated ity
reguest that 49 CFR 229.129 be reviscd (o spevifically address this issue.

Bcetore responding to this issue, FRA would like to recetve additional information on the
hardships that may be encountered by railroads who attempt to comply with the testing
requirements in 49 C¥FR 229.129 in locations subject to restrictive local noise ordinances. Even
though FRA acknowledpes that additiondl locomotive hom testing may be reqquired under the
revised tasting requirements in 49 CFR 229,129, FRA notes that milroads have heen requirced to
comply with the mintmum hom sound level reguirements in 49 CTR 229,129, which necessitates
locomotive hom testing to ensure compliance.

The AAK rcquests that 49 CER Part 222 he revised to preempt state laws Lthat require locomotive
hom and/or bell sounding from 4 fixed or minimum distance before a highway-rail grade
crossing. Without such preemption, the AAR asserts that railmads would be required (o initiate
bell sounding at a lacation speciticd by state law, which would be inconsistent with the time-
based locomotive hom sounding requirement in 49 CFR Part 222.

FRA docs not intend to completely preempt stare [aws that require an audible waming at public
grade crossings. Sincc 49 CFR Part 222 does not address locomotive bell sounding, complete
precmption of state laws on this issue would remove the valushle wamning that is corrently
provided by the locomative bell to pedcestrians. However, FRA intends to revise 49 CFR Part
222 (o preempt, in a limited manner. state iaws that require an audible warning at public
highway-rail grade crossings. FRA intends to revisc 49 CFR Part 222 to preempt state laws that
require an audible warning at public highway-rail grade crossings, to the extent that state law
requires an audible warning to be sounded at a place or it 2 manner inconsistent with the time-
based audible waming requircment in 49 CFR 222.21(h). This revision should allcviate any
potenlial confusion on the part of the Jocumolive engineer, who might otherwisc have been
foreed to comply with inconsistent locomotive hom and bell sounding requirements,
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The AAR also asserts that some Stales have laws that require that an audiblc warning be
provided at privatc of pedesirian crossings in a manner inconsistent with FRA's time-bascd
audible waming requirements for public ¢rossings. Asserting that these States require that the
audible waming begin a specificd distance before private and pedestrian erassings, the AAR is
concerned that FRA's time-based audible warning requirements for public crossings could resnit

in locomotive engineer confusion.

Alter considering this assertion, FRA intends ta revise 49 CEFR Part 222 10 proempl, in a limited
manner, slate laws that require an audible wamning at pnivate and/or pedestrian crossings. FRA
intends to revise 49 CFR Purt 222 to preempt state laws that require an audible warning at private
ancl/or pedestrian crossings, to the catent that state law requires an audible waming at a speciticd
distance from private and/or pcdestidan crossings, or for a time at variance with the time-based
audible waming requirements in 49 CFR 222.21. This revision should ensure that consistent,
lime-based uudible warnings will be provided at all public, private, and peiestrian crossings
located outside quiel zones.

locomorive Horn Testing Requirementy

GE Transportation Rail submitted a petition rcquesting 2 120-day extension of the compliance
deadline for testing new locomotives. Tn its petition, for which the AAR has expressed support,
GE Transportalion Rail asserts that the relatively short period of time between issuance of the
Final Rulc and the compliance deadline for testing new locomotives will prevent GE
Transportation Rail from completing type-testing and impact GE Transportation Rail’s ability w
meet its delivery commitments.

After considering the need to establish an acceplable sumple size before the compliance deadline
for new Jocomotive testing, as well as the practical limitalions associated with the revised testing
parameters contained within 49 CFR 229.129, FRA intcnds to gran\ the petition for
reconsidcration and amend 49 CFR 229.129 by adding a 120-day extcnsion to the current
compliance dcadline for new locomotive hom testing.

In the AAR petition, the AAR asserts that 49 CFR 229.129 is ambiguous as to what additional
lesting, if any, must occur when locomotive horns are replaced. If any additional testing is
necessary, the AAR proposes that railreads should be allowed 1o use the sampling scheme set
forth in 49 CFR 229.129(b)(1) to qualify replacement homs. If a replaccment Jocomotive hom is
not, howcver, qualilied through sampling, the AAR proposes that the railroad should be required
to test the locomotive at the lime of the next periodic inspection or by June 24, 2010, whichever

is later,

FRA dues not intend to revise 49 CPFR 229.129 10 sllow type testing of replacement homs. Type
testing would nol be appropriate because the locnmotive horn cannot be tested in isolation - the
sound levels must be testod afler the horn has been installed on the locomotive and therc is # fot
of variation in locomative/locomotive hom configurations. Among the factars that can influcnce

MATY O OAC™? CRACO oSN MmA



1 —
@005/007

06/23/2005 17:23 FAX 202 493 6068 FRA/CHIEF COUNSEL ‘

volume arc placcment, mounling, air pressure, 2nd the actual condition of the bom itsell.
However, if railroads devclop data from [ield testing to demonstrate that some form of type
testing is appropriate, FRA will consider the issuc at that time.

TRA does, however, intend to revise 49 CER 229.129 1o address testing requirements for
locomotives equipped with replacement horns. I the locomolive hom is replaced with the same
model of locomotive hom, then the railroad will not be requircd 0 Lest the locomotive for
compliance with the sound level requirements in 49 CFR 229.129, provided the locomotive has
already been individually tested or tested through acceptance sampling.  FRA weognizes that,
under these circumatances, the replucement hom should provide an audible warning that is
equivalent in sound level output 1o the lovomotive hom that was replaced and previously tcated.
If the locomotive horn is, however, replaccd with a different mode] of locomotive homn, FRA
intends to require individual testing of the locomotive no later than the second annual inspaction
conducled in accordance with 49 CER Part 229.

The AAR requests that railroads be allowed to use sampling to qualify the sound level output of
existing locnmotives. Noting that there is a great deal of standardization with respect to horm and
locomative models, the AAR asserts that the same ralivnzle that led FRA to allow the sampling
of new locomotives should apply to the qualification of existing locomotives.

After considering this request, FRA does not intend to amend 49 CFR 229.129 o allow “sample™
testing of existing locomotives, as the considerations that militare against type testing of
replacement Jocomotive homs also apply to the type testing of existing lecomotives.

Namely, there are many factors that can influence the sound level output of an existing
locomotive horn, including placcment, mounting, air pressure, and the actual condition of the
hom itself. However, as stated earlicr, FRA may reconsider this issue if railroads develop data
from lield testing that demonstrates that some tormn of Lype lesting would be appropriate.

The AAR assorls that the new requirement to record air tlow during locomotive hom testing is
extremely burdensome and will not provide any useful information. In support of this assertion,
the AAR notes that extra manpower and/ur specialized equipment may be required in order to
measure and record anr flaw.

Atfter considering this assertion, FRA intends to revisc 49 CFR 228.129 by remaving the
requirement to retain written records of air flow measurements taken during locomotive hom
testing. FRA has been persuaded that this requirement would imposc an uanceessary burden on
railroads and locomotive manufacturers.

The AAR also asserts that there is no apparent rcasun [or requining a written signature for
locomotive horn est records. However, if a written signaturc is necessary, the AAR asserts that
FRA must penmnit an clectronic signature, as the Govemment Paperwork Elimination Act
mandates the acceptance of clectronic records and, where practicable, the wse of ¢lectronic
signatures. In addition, some railroads would like to implement a fully automated test procedure
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through which test results will be recorded and antomatically sent to 4 database without any
human intervention. This systemn will not, however, be feasible, il the written signaturs

requircment is not removed.

While FRA recognizes the papcrwork burdens associated with an additional recordkeeping
requirement, FRA notcs that requiring the written signature of the employce who perfurmed the
lacomotive hom test will provide accountability, should questions arise as to the quality of the

test that was performed. FRA acknowledges, however, that an electronic recordkeeping sysicm
can be designed to provide an equivalent [evel of accountability, as well as reduced associared
paperwurk burdens. Therefare, while FRA does not intend, al the present time, to revise 49 CPR
220.129(c)(10) by removing the written signature requirement, FRA looks forward to the ’
implementation of electronic recordkeeping in the near future, at which time FRA will review all
of the recordkeeping requirements containgd within 49 CI'R Part 229.

Private and Pedestrian Crossings

The AAR asserts that 49 CFR 222.25(a) and 49 CFR 222.27(a) could rcasonably be construed to
allow public authoritics to avoid adiressing private and pedestrian crossings located within
proposed quiet zone limits by simply excluding these crossings from their quiet zone notification
packages. AAR requests that the permissive language contained within these sections be revised,

After considering this issue, we agree that the language in 49 CFR 222.25(2) and 49 CFR
222.27(a) docs not accurately reflect FRA's intent to require disgnostic team reviews of certain
private, and all pedesirian, crossings located within New Quiet Zoncs and New Partial Quiet
Zones. Therefore, ERA intends 10 revise 49 CFR 222.25(a) and 49 CHR 222.27(a) to clarnify that
private and pedestrian crossings locatcd within the boundaries of a quiet zonc, as dcfincd by the
public authority, must be included in the quict zoune.

1n the petidon, the AAR also asserts that the location of pedesirian crossings within propased
quiet zoncs may be unclear. Therefore, the AAR requests that 43 CFR 222.39 and 49 CFR
222.43 be revised 10 require quict zune applicants to indicate the location of podestrian crossings
in their quiet 7one notification packages and applications.

After considering this issue, FRA naoted that 49 CFR 222 39(b) does not require the public
authority to identify pedestrian crossings that are located withia the proposed quiet zone in its
quiet 7one application. FRA intends to correct this inadvertent omission by revising 49 CIR
222.3%(h) to require identification ot cach pedestrian crassing located with the proposed quiet
zone by U.S. DOT National Highway-Rail Grude Crossing Inventory Number and streel or
highway name. Identification of pedestcian crosyings is, however, already required in the quict
zong notification provisions set forth in 49 CER 222.43. (See 49 CFR 222.43(b)( D). (€)(2)(0),
(2 )i), and (¢)(2)(1).) Therefore, FRA does not intend to revise 49 CFR 222.43 for this

purpose.
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The AAR also notes that 49 CFR 222.35(c)(2) and (c)(4), as well as 49 CFR 222,27(d)(2) and
(d)(4) scem to require waming gigns that are potentially in emor. Tn States that do not require an
audible warning at privatc and pedestrian crossings, waming signs that only reflect the time
period within which a partial quict zonc 18 in effect may lead motorists to erronenusly assume
that an audible waming will be provided at the privatc/pedesirian crossing when the partial quiet

zone is not in effect.

After considening this issue, FRA agrees that the wamning sign requircments contained within 49
CFR 222.35(¢c)(2) and (c){4), as well as 49 CT'R 222.27(d)(2) and (d)(4), conld mislcad mutorists
and pedestrians in those States in which an audible warning is not provided at privaie and ,
pedestrian crossings. Thercfore, FRA intends to revise 49 CEFR 222.35(c)(2) and (c)(4), as well
as 49 CHFR 222.27(d)(2) and (d}{4), by allowing public authorities to install appropriate warning
signs that advise crossing users that train homs will not be sounded at Lhe private/pedestrian

Crossing.
Pre-Rule and Pre-Rule Partial Quiet Zones that Qualify for Automatic Approval

The last point raised in the AAR petition concems 49 CFR 222.41(a)(2) and (b)(2). The AAR

seems to assert that 49 CFR 222.41(2)(2) and (b)(2) requires the submission of the Notice of
Quiet Zone Establishment, but fails to reference the fact that Pre-Rulc and Pre-Rule Partial Quict

Zones will also be required to submit Notices of Quiet Zone Conrtinuation. However, given the
uncenainty asseciated with the nature of this request, FRA would like 1o reccive addilivnal
clarification and/or explanation befure responding to this issue.

Thank you for bringing these issues to my attention.

Sincerely,

cc: Don Hahs, Brotherhood of Locomotive Engineers and Trainmen
David Duchanme, GE Transportation - Rail



